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Arising out of Order-in-Original: As Per Order Date: As Per Order Issued by: Joint
Commissioner, Central Excise, Din: Gandhinagar, A’bad-Ill.

g IdieEdl vd uiarey &1 9 vl uar
Name & Address of the Appellant & Respondent
M/s. Bloom Dekor Ltd.
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Any person aggrieved by this Order-In-Appeal may file an appeal or revision application, as
the one may be against such order, to the appropriate authority in the following way :

A ERPR BT GIIETT IS

Revision application to Government of India :

(1) oW SuRd Yed ARTH, 1904 B uRT siqdd Y Taw MU AWl @ IR A
TAIT §RT B SU—URT & WM WP & i TIETT e SR RE, Ra WROR,
fawr wrery, o oM, el AT, Shies o waw, dwe wnf, 9 Rl ¢ 110001 @Y
@Y S ARY | '

() A revision application lies to the Under Secretary, to the Govt. of India, Revision
Application Unit Ministry of Finance, Department of Revenue, 4™ Floor, Jeevan Deep Building,
Parliament Street, New Delhi - 110 001 under Section 35EE of the CEA 1944 in respect of the
following case, governed by first proviso to sub-section (1) of Section-35 ibid :

(i) o e B T B ARl ¥ S W eREN § R AUSMR 97 8 SREM
# a1 B 9USMR W RN WUSTIR § AT of W §¢ AN #, a1 ) qverIR a1 4osR &
e I8 el BrREr § A1 fF qrerTR # 8 e ufhar & <R gE o

(i) In case of any loss of goods where the loss occur in transit from a factory to a
warehouse or to another factory or from one warehouse to another during the course of
processing of the goods in a warehouse or in storage whether in a factory or in a warehouse.

(@) wxa @ R BRD g @ v ¥ P @ W a ww @ R § s gos
T A TR SGT Yo & RIT B Afel § O uRa & e} B s ar ey A i
gl

(b) In case of rebate of duty of excise on goods exported to any country or territory outside

India of on excisable material used in the manufacture of the goods which are exported to any
country or territory outside India.

m e Yo & g B [ IR @ 9w @i o1 gem @) Al fer

(C)  In case of goods expoggéd?Tfjﬁtsfdé'findia export to Nepal or Bhutan, without payment of
duty. G i
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(d)  Credit of any duty allowed to be utilized towards payment of excise duty on final products
under the provisions of this Act or the Rules made there under and such order is passed by the
Commissioner (Appeals) on or after, the date appointed under Sec.109 of the Finance (No.2) Act,
1998.
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The above application shall be made in duplicate in Form No. EA-8 as specified under
Rule, 9 of Central Excise (Appeals) Rules, 2001 within 3 months from the date on which the order
sought to be appealed against is communicated and shall be accompanied by two copies each of
the OIO and Order-In-Appeal. it should also be accompanied by a copy of TR-6 Challan
evidencing payment of prescribed fee as prescribed under Section 35-EE of CEA, 1944, under
Major Head of Account. )

(2) ﬁﬁaqaﬁm%wqmﬁﬁawwwmmmmmﬁﬁﬁqﬁzoo/f
I YA B Y R W8l W' oW Ue org ¥ Sarer & Tl 1000/~ @ BN A B
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The revision application shall be accompanied by a fee of Rs.200/- where the amount involved is
Rupees One Lac or less and Rs.1,000/- where the amount involved is more than Rupees One
Lac.

AT Yooh, B SWIET [oh T4 Ay arfelg <ranfiexer & wRY arfrer—

Appeal to Custom, Excise, & Service Tax Appellate Tribunal.
(1) BT ST YP ARAFIGH, 1944 P RT 35— W0 /35-5 B st
Under Section 35B/ 35E of CEA, 1944 an appeal lies to :-

(®) THORT e W AT i A W o, B SR Yo Td daree
St =T o ARy difder i wiie . 8. R, B, [, W el @1 w@

(@)  the special bench of Custom, Excise & Service Tax Appellate Tribunal of West Block No.2,
R.K. Puram, New Delhi-1 in all matters relating to classification valuation and.

(@) wﬁ%ﬁ%z@)mﬁmm%maﬁa@aaﬁaﬁ%mﬁﬁm
W,WW@WWWW@@E)H%WWW,
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(b)  To the west regional bench of Customs, Excise & Service Tax Appellate Tribunal
(CESTAT) at O-20, New Metal Hospital Compound, Meghani Nagar, Ahmedabad : 380 016. in
case of appeals other than as mentioned in para-2(i) (a) above.
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The appeal to the Appellate Tribunal shall be filed in quadruplicate in form -EA-3 as
prescribed under Rule 8 of Central Excise(Appeal) Rules, 2001 and sh.al!éﬁébé?c;émpanied against
(one which at least should be accompanied by a fee of Rs.1,000/;Rs:5,000/=-and"Rs.10,000/-
where amount of duty / penalty / demand / refund is upto 5 Lac, 5 Lacto,50 Lac.al
respectively in the form of crossed bank draft in favour of Asstt, Ré’gis‘t‘afj@f a ‘branch of any

i

nd above 50 Lac -
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nominate public sector bank of the place where the bench of any nominate public sector bank of
the place where the bench of the Tribunal is situated
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‘ In case of the order covers a number of order-in-Original, fee for each O.1.0. should be
paid in the aforesaid manner not withstanding the fact that the one appeal to the Appellant
Tribunal or the one application to the Central Govt. As the case may be, is filled to avoid
scrip‘toria work if excising Rs. 1 lacs fee of Rs.100/- for each.

(4) ~orarer gew s 1970 T WO @ erwfi—1 @ ofena ARG R aER
SR IMEA I A IRy IRy Foke mierd @ oy ¥ ¥ ude o e Uy W
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One_copy of application or O.1.O. as the case may be, and the order of the ladjournment
authority shall beer a court fee stamp of Rs.6.50 paisa as prescribed under scheduled-f item of
the court fee Act, 1975 as amended.

(5) ¥ o el AT B P ey R o ek @) s e R w &
MW,WWWQ?W@WW(W@W, 1982 ¥
|

Attention in invited to the rules Covering these and other related matter contended in the
Customs, Excise & Service Tax Appellate Tribunal (Procedure) Rules, 1982.
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For an appeal to be filed before the CESTAT, it is mandatory to pre-deposit an amount
specified under the Finance (No. 2) Act, 2014 (No. 25 of 2014) dated 06.08.2014, under
section 35F of the Central Excise Act, 1944 which is also made applicable to Service Tax
under section 83 of the Finance Act, 1994 provided the amount of pre-deposit payable would
be subject to ceiling of Rs. Ten Crores,

Under Central Excise and Service Tax, “Duty demanded” shall include:

0] amount determined under Section 11 D;
(i) amount of erroneous Cenvat Credit taken;
(iif) amount payable under Rule 6 of the Cenvat Credit Rules.

->Provided further that the provisions of this Section shall not apply to the stay
application and appeals pending before any appellate authority prior to the
commencement of the Finance (No.2) Act, 2014.

(6)()) 7w s.0wR me.FH 3T & Ufy Icfier TRAHTOT & W4T TET Yook YT Yo AT §US Raried gY af Al
P AT 2o & 10% SITeITeT TR 31 ST dvarer aus RAaTfia 8 o GUg & 10% SI9TaeT R o o1 Wbl O |

(6)(iy " In view of above, an appeal against this order shall lie before the Tribunal on
payment of 10% of the duty demanded where duty or duty and penalty are in dispute, or
penalty, where penalty alone is j,gf’djsp.ut:é‘;:’ﬁ
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ORDER-IN-APPEAL

Three appeals have been filed by M/s Bloom Dekor Limited, Sabarkantha, and
Gujarat (hereinafter referred to as “the appellant” against the Orders-in-Original -
(hereinafter referred to as ‘the impugned order’) passed by the Joint/Additional
Commissioner, Central Excise, and Ahmedabad -III (herein after referred to as ‘the

‘adjudicating authority’. The details are as under:

SNo | Impugned order & Dt Period Amount involved | Appeal No.

involved (Rs)

1 AHM-CEX-003-JC- 01.01.2013 | 24,08,199/- duty 17/Ahd-111/16-
14 to 15/14-15 dated to 24,08,199/- penalty | 17
18.03.2015 31.12.2013

2 AHM-CEX-ADC- 01.01.2014 | 28,51,122/- duty 45/Ahd-111/16-
MLM-028-15-16 dated | to 28,51,122/- penalty | 17
31.12.2015 31.12.2014 :

3 AHM-CEX-003-ADC- | 01.01.2015 | 14,58,805/- duty 57/Ahd-111/16-
MLM-070-15-16 to 14,58,805/- penalty | 17
dated23.03.2016 30.09.2015

2. Briefly stated, the appellant is engaged in the manufacture of Laminate Sheets and

Flush Doors falling under Chapter heading 48239019 and 44182000 and holing Central
Excise Registration. It was observed during audit of records of the appellant that they
had sold their goods through their consignment agents at various places like Delhi,
Nagpur, Bangalore, Calcutta, Chennai, Jaipur, Mumbai etc; that the goods were removed
from the factory on the basis of stock transfer and sold at an enhanced value from the
depot. As per Section 4(3)(c) (iii) of the Central Excise Act, 1944 read with Rule 7 &
2(b), 2 (c) of Central Ex¢ise Valuation (Determination of Price of Excisable Goods)
Rules, 2000, the value shall be the normal transaction value of such goods sold from such
other place at or about the same time and, where such goods are not sbld at or about the
same time, at the nearest to the time of removal of goods under assessment. As it was
noticed that appellant had not declared/ shown the clearance value affected from their
depot in the statutmy returns or any other statements, Show Cause Notices were issued
for demanding short paid duty with interest and imposition of penalty under Section
11AC of Central Excise Act, 1944 read with Rule 25 of Central Excise Rules, 2002. The
said show cause notices were decided by the adjudicating authority, vide the impugned
order, by confirming the demands with interest and imposed penalty equal to the duty
demanded under Section 11 AC of CEA.

5. Being aggrieved, the appellant has filed the present appeal on the following
grounds that;

o They neither included the ex-factory cost in the assessable value when the
goods sold fiom their factory and also not shown separately in the invoice;
that after the goods were dispatched to various consignment agents, the ﬁelght
charges was incurred on that and hence the freight is not a palt/and parcel of

the assessable value and not collected the said amount ﬁom ﬂi’en chents
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) As per rule 5 of Valuation Rules, if the excisable goods are sold for delivery at -

a nlace other than the place of removal, the actual cost of transportation from -

the place of removal to the place of delivery should be excluded from the

assessable value;

.o The goods were dispatched to various C & F agents without including any

other cost; that the C & F agents were sold the said goods on the basis of
marketability of the products at their place and the prices incurred were
relating to selling commission which the appellant generally pays after the

sales of the products. - ‘

o  The appellant has relied on the following decision in their favour:-

(1) Saturn Non-woven Ltd, V/s C.C.E, Surat [2009(234) E.L.T- 326 (Tri.-Mum.)];
(ii) VIP Industries Lid. V/s C.C.E, Ahmedabad [2003 (155) E.L.T-8 (S.C)];
(iii) Shakti Tubes Ltd. V/s C.C.E, Patna [2007(217) E.L.T-96 (Tri.-Mum.}]

6; A Personal Hearing in the maiter was held on 17.01.2017. Ms. Dipa Devani,

Chartered Accountant appeared for the same and reiterated the submissions made in the

appeals. The Learned C.A further submitted citation viz. 2015-TIOL-684-CESTAT Mum .

in the case of M/s Mahindra & Mahindra; 2003-TIOL-11-CESTAT-Bang in the case of
M/s Appollo Tyres.

7. I have carefully gone through the facts of the case and submissions made by the
appellant in the appeal. The issue to be decided in the matter is relating valuation of

goods cleared to the depots and consignment agents. s

8. In the present case, I observe that during the relevant period in question, the

appellant had cleared their finished goods i.e. laminated sheets and flush doors through

their depot and consignment agents situated at various places viz. Delhi, Nagpur,

Bangalore, Calcutta, Chennai, Jaipur, Mumbai etc. and charged enhanced prices, as
cotiipared to the prices declared at the time of transfer of goods to depot and consignment
agents. The adjudicating authority has contended that the valuation of goods in the
instant case is according to the provisions of Section 4(3)(c) (iii) of the Central Excise
Act, 1944 read with Rule 7 and 2(b),2 (c) of Central Excise Valuation (Determination of
Price of Excisable Goods) Rules, 2000. The extract of relevant Section and Rules is as

under:

9. .. Section 4- valuation of excisable goods for the purpose of charging of duty of

excise under Central Excise Act, 1944, stipulates as under:-

(1) Where under this Act, the duty of excise is chargeable on any excisable
goods with reference to their value, then, on each removal of the goods, -
such value shall -

(@) in a case where the goods are sold by the assessee, for delivery at the
time and place of the removal, the assessee and the buyer of the goods are
not related and the price is the sole consideration for the sale, be the
transaction value;

o T
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(b) in any other case, including the case where the goods are not sold, be
the value determined in such manner as may be prescribed.

-

The phrase ‘place of removal® is defined under section 4(3) (¢) of the Central Excise
Act, 1944, It states that,-

(c) “place of removal” — means

(i) factory or any other place or premises of production or manufacture of

the excisable goods;

(i) warehouse or any other place or premises wherein the excisable goods

have been permitted to be deposited without [payment of duty;]

(iii) depot, premises of a consignment agent or any other place or premises

Jrom where the excisable goods are to be sold afier their clearance from the
- Jactory; firom where such goods are removed;

Rule 7 of the Central Excise Valuation (Determination of Price of Excisable Goods)

Rules; 2000, stipulates that:-

“Where the excisable goods are not sold by the assessee at the time and

place of removal but are itransferred to a depot, premises of a
consignment agent or any other place or premises (hereinafter referred
to as “Such other place”) firom where the excisable goods are to be sold
after their clearance from the place of removal and where the assessee
and the buyer of the said goods are not related and the price is the sole
consideration for the sale, the value shall be the normal transaction
value of such goods sold from such other place at or about the same
time and, where such goods are not sold at or about the same time, at
the time nearest to the time of removal of goods under assessment.”

Rule 2(b) & (c) of the Central Excise Valuation (Determination of Price of Excisable
Goods) Rules, 2000, stipulates as under:-

“Rule 2 (b) “normal transaction value” means the transaction value at
which the greatest aggregate quantity of goods are sold:

“Rule 2(c) “value” means the value referred to in section 4 of the Act;”

10. From the above statute, I observe that if there is no sale at the factory gate, the
value as per Section 4(1) (a) is not applicable; that where the excisable goods are
transferred on stock basis from the factory to the depot, the duty is to be paid in terms of
Section 4(b) read with Valuation Rules. Rule 7 of Valuation Rules, 2000 provides that
where the excisable goods are not sold by the assessee at the time and place of removal
but are transferred to a depot, premises of a consignment agent, the value shall be the
normal transaction value of such goods sold from such other place at or about the same
time and, where such goods are not sold at or about the same time, at the time nearest
to the time of removal of goods under assessment. In other words, the price of goods
cleared from the depot/consignment agents would be treated as relevant for payment of
duty of the goods at factory gate at or about the same time. In the present case, I observe
that appellant has not sold their goods at factory gate but transferred to the
depot/consignment agents and from where goods have been sold,»to”ﬂ‘leu mdependent

buyers; thus the place of removal in the instant case would be. thelr depot or: con51gnment

agents place. The time of removal in respect of goods ~removed,_¢ ;ﬁo;n the place of
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removal shall be deemed to be the time at which such goods are cleared from the factory.
It is clear from the provisions of the Section and Rule ibid that the valuation of goods
under clearance is to be made on the basis of sale of price prevailing on the date of
removal at the place of removal i.e. depot. In the present case, it is an undisputed fact that
the appellant has transferred their finished goods to various depots and consignment
agents located at various places and from that places, clearance to the independent buyers
was made. Thus, provisions of Section 4 of CEA read with Rule 7 of the Central Excise
Valuation (Determination of Price of Excisable Goods) Rules, 2000 are applicabfe and
duty to be calculated on the basis of valuation of such goods cleared from the depot/place

of consignment agents.

11.  As per provisions of Rule 7 ibid, the transaction value shall be the normal
transaction value of such goods sold from such other place at or about the same time
and, where such goods are not sold at or about the same timé, at the time nearest to the
time of removal of goods under assessment. For example, suppose the appellant cleared "
the goods from their factory during 01.08.2013 to 01.09.2013 and the goods cleared on
01.08.2013 from the factory gate at the rate of Rs.800/- per sheet further sold from the
depot on 03.08.2013 at the rate of Rs.1000/-per sheet, then the transaction value of the
goods to be cleared on or after 03.08.2013 from the factory gate shall be Rs.1000/-. If the
goods cleared from the factory gate on 04.08.2013 at the rate of Rs.1000/- are further
sold from depot at the rate of Rs.800/-, as per provisions of Rule 7 ibid, the transaction
value of the goods on 05.08.2013 from the factory gate shall be the value cleared on
04.08.2013 and duty shall be calculated accordingly. The other aspect is that no refund of
duty is available for less sale price effect from the depot sale. I observe that the above
mentioned method was categorically discussed in the impugned order by the adjudicating

authority.

12.  In the instant case, I observe that the duty demanded for the period from
01.01.2013 to 31.12.2013, 01.01.2014 to 31.12.2014 and 01.01.2015 to 30.09.2015
pertains for the difference amount between depot and factory sale value. The adjudicating
authority has stated that the appellant has not submitted invoicelwige details of goods
cleared to depot/consignment agents and only submitted details differential transaction
value between the depot and factory gate. I also observe this fact from the records. Since

the appellant has failed to furnish details of invoice wise clearance made during the

relevant periods and instead, submitted only the total differential amount of transaction

value, it appears that the adjudicating authority has no other alternative option for -
cdﬁputing the transaction value in this regard and accordingly he demanded the
differential duty. Looking into the circumstances, I find no infirmity in the impugned

order.

12.  The appellant has relied on Saturn Non-woven Ltd. V/s C.C.E, Surat [2009(234)
E.L.T- 326 (Tti.-Mum.)]; VIP Industries Ltd. V/s C.C.E, Ahmedabad [2003 (155) E.L.T-
8 (S.C)]; Shakti Tubes Ltd. ys e Ex]iatna [2007(217) E.L.T-96 (Tri.-Mum.)]; 2015-

s OsER (APR o
\‘5\ 544&. 7 \




F.No. v2(48)17/Ahd-u|/201(,-1:7' ‘ i
TIOL-684-CESTAT Mum in the case of M/s Mahindra & Mahindra; 2003-TIOL-11-
CESTAT-Bang in the case of M/s Appollo Tyres. The appellant has mainly contended
that as per above cited decision, cost of freight and transportation from the factory to the
depot is not includible in the assessable value of the goods, hence, such expenses are

required to be deducted from the assessable value. The decisions cited by the appellant

are not applicable to the instant case, looking in to the situation as narrated above. Further,
I observe that the appellate authority has already decided this issue in appellant’s case, pertaining
to earlier period i.e from April 2009 to December 2012, vide OIA No.AHM-EXCUS-APP-003-
07-15-16 dated 05.05.2015. Vide the said OIA, the appellate authority has upheld the decision of

lower authority, by confirming the short paid duty and I follow the same.

8.  In view of the above discussions, I uphold the decision of the adjudicating authority
and accordingly, the appellant is required to pay the duty demanded with interest for the
relevant periods. O

9. As regards imposition of penalty, I observe that though the appellant was aware of

the facts that they were liable to pay duty on depot/consignment agent sale clearance, the

same was not done. Further, they even not turned up for paying duty under protest in this
regard if they found any interpretation of law. Thus, in the facts of the present case
suppression stands established by evidence on record and as a natural corollary, the ,
proviso to sub-section (1) of section 11A would stand attracted and accordingly 1
mandatory penalty under Section 11 AC is nécessary. The adjudicating authority has |
imposed a penalty equal to the duty determined. I observe that the period involved in the

instant cases is from 2013. Thus, as per amended provisions of Section 11 AC 1(b) w.e.f

08.04.2011, the appellant is liable to pay a penalty equal to fifty percent of the duty

determined. Accordingly, I modify the penalty imposed.

I9. All the three appeals filed by the appellant stand disposed of in above terms.

amgiw’/
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3w BUed - 1)
Date: 36/01/2017

Attested .

(Mm\"/(""

Superintendent (Appeal-I)
Central Excise, Ahmedabad

BY RPAD

To

M/s Bloom Dekor Limited,
267, N.H.-08, Oran-Prantij,
Sabarkantha- 383205, Gujarat
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Copy to:-

1. The Chief Commissioner, Central Excise Zone, Ahmedabad.
2. The Commissioner of Central Excise, Ahmedabad-II1.
3. The AddL. / Jt. Commr. (Systems), Central Excise, Ahmedabad - III
4. The Dy. / Asstt. Commissioner, Central Excise, Division—Ga.ndhinagar, Ahmedabad-III
%uard file. '
6.P. A. file.
T-Va{4¢) 459 $F [ And-TT] 20167
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